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STATEMENT OF THE CASE
Nature of the Case
Terry Alan Ensminger appeals from his judgment of conviction for felony violation
of a no contact order.

Statement of Facts and Course of Proceedings
In June 2014, Ensminger was convicted of felony violation of a no contact order
and the district court imposed a unified sentence of five years, with two and one-half
years fixed. (R., pp.57-60.) In the judgment of conviction, the district court wrote: "The
defendant shall have no contact, directly or indirectly, with the victim, Leann Mayden."
(R., p.58.)

The district court did not specify an expiration date in the judgment of

conviction; however, it entered a separate no contact order that conformed to the
requirements of Idaho Criminal Rule 46.2, listing an expiration date of June 2, 2019.
(R., p.55.) Ensminger filed a notice of appeal timely from the judgment of conviction.
(R., pp.62-64.)
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ISSUES

Ensminger states the issues on appeal as:
1.

Did the district court err when it entered a no contact order in the judgment of
conviction that is invalid due to a lack of any discernible date of expiration and
fails to conform to the requirements of I.C.R. 46.2?

2.

Did the district court abuse its discretion when it sentenced Mr. Ensminger to a
unified sentence of five years, with two and one-half years fixed, following his
plea of guilty to felony violation of a no contact order?

(Appellant's brief, p.4.)
The state rephrases the issues on appeal as:
1.

Did Ensminger fail to preserve for appeal his claim that the judgment of
conviction contains a clerical error?

2.

Has Ensminger failed to establish that the district court abused its discretion by
imposing a unified sentence of five years, with two and one-half years fixed, upon
his guilty plea to felony violation of a no contact order?
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ARGUMENT
I.
Ensminger Has Failed To Preserve His Claim Of A Clerical Error For Appeal
A.

Introduction
Although he does not challenge the "properly entered" No Contact Order,

Ensminger contends that "the no contact order proviso contained within the judgment of
conviction is invalid because it fails to contain a date of expiration, and fails to comport
with the requirements of I.C.R. 46.2." (Appellant's brief, p.5.) At sentencing, the district
court pronounced that the no-contact order would expire five years from June 2, 2014
(the date of sentencing), or on June 2, 2019, as specified in the No Contact Order
entered at the time of sentencing. (Tr., p.38, Ls.1-12; p.40, L.3-4; R., p.55.) Ensminger
did not object to the omission of an expiration date in the judgment of conviction, nor did
he move to modify or clarify the judgment on the ground that the no-contact provision
lacked an expiration date.

Ensminger's contention that the district court erred by

omitting the expiration date from the judgment of conviction fails because he did not
request correction of the judgment of conviction below and he, therefore, failed to
preserve this argument for appeal.

B.

Standard Of Review
Where there is a disparity between the oral pronouncement and written order, the

oral pronouncement controls. See, ~ . State v. Watts, 131 Idaho 782, 786, 963 P.2d
1219, 1223 (Ct. App. 1998). "If an order of commitment does not accurately represent
the court's oral sentence pronouncement that constitutes the judgment, it is manifestly
proper to correct the error under [I.C.R.] 36 so the written expression is consistent with
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that judgment." State v. Wallace, 116 Idaho 930, 932, 782 P.2d 53, 55 (Ct. App. 1989).
Clerical mistakes in judgments, orders or other parts of the record and errors in the
record arising from oversight or omission may be corrected by the court at any time and
after such notice, if any, as the court orders. I.C.R. 36. "Pursuant to this rule the district
court may properly insert an omitted word or phrase into an order." Wallace, 116 Idaho
at 932, 782 P.2d at 55.
'The appropriate method to obtain clarification of sentences is to request such
clarification from the court that imposed them." State v. Hoffman, 137 Idaho 897, 903,
55 P.3d 890, 896 (Ct. App. 2002). It is a long standing rule in Idaho that an appellate
court will not consider issues presented for the first time on appeal. State v. Martin, 119
Idaho 577, 579, 808 P.2d 1322, 1324 (1991); State v. Fry, 128 Idaho 50, 54-55, 910
P.2d 164, 168-69 (Ct. App. 1994); State v. Hyde, 122 Idaho 604, 605, 836 P.2d 550, 551
(Ct. App. 1992). Failure to raise an issue in the district court, thereby denying the trial
court the opportunity to rule on the alleged error, constitutes a waiver of that issue on
appeal. Martin, 119 Idaho at 579, 808 P.2d at 1324; State v. Mauro, 121 Idaho 178,
181, 824 P.2d 109, 112 (1991); State v. Smith, 130 Idaho 450,454, 942 P.2d 574, 578
(Ct. App. 1997).

C.

Ensminger's Claim Of A Clerical Error Is Not Properly Before This Court Because
He Did Not Move For A Correction Below
Ensminger's claim on appeal is essentially a claim that the judgment of

conviction should be corrected, as he argues that that the expiration date, which was
specified both at sentencing and in the "properly entered" No Contact Order, was
omitted from the judgment of conviction. (Appellant's brief, p.5.) Before Ensminger can
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challenge this clerical error on appeal, however, he must move to correct it in the district
court. See I.C.R. 36 (district court may correct clerical mistakes at any time); Wallace,
116 Idaho 930, 782 P.2d 53 (whether clerical error has occurred is a question for the
district court). Ensminger failed to raise this issue below. As explained in Hoffman, 137
Idaho at 903, 55 P.3d at 897:
The appropriate method to obtain clarification of sentences is to request
such clarification from the court that imposed them. Hoffman has not done
this. A claim of an illegal sentence is not an issue that may be presented
for the first time on appeal, State v. Drennen, 122 Idaho 1019, 1023, 842
P.2d 698, 702 (Ct.App.1992), and it was not necessary for Hoffman to
include this issue in his appeal in order to bring it to the district court on
remand. Should Hoffman wish to bring this question to the district court, he
may yet do so under Idaho Criminal Rule 35.
Similar to the case in Hoffman, Ensminger may yet file a Rule 36 motion for correction
of a clerical error in the district court. However, because Ensminger failed to object to
the omission of an expiration date below and did not otherwise move for correction or
clarification of the judgment of conviction in the district court, he has failed to show that
the issue is preserved and he is not entitled to appellate relief in relation to his claim that
a clerical error exists in the judgment. 1

1

"Idaho's appellate courts will not consider error not preserved for appeal through an
objection at trial." State v. Perry, 150 Idaho 209, 224, 45 P.3d 961, 976 (2010) (citing
State v. Johnson, 126 Idaho 892, 896, 894 P.2d 125, 129 (1995)); accord State v.
Carter, 155 Idaho 170, 307 P.3d 187 (2013). While an exception to this rule exists if
the alleged error constitutes fundamental error, the burden of demonstrating
fundamental error rests squarely with the defendant asserting the error for the first
time on appeal. Perry, 150 Idaho at 224, 228, 245 P.3d at 976, 980. Ensminger has
not even asserted fundamental error, much less carried his burden of establishing it.
Because Ensminger is not challenging the district court's denial of any request he
made, but is instead claiming the court should have taken action of its own initiative,
he has failed to show that the issue is preserved and has also failed to claim or show
fundamental error.
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II.
Ensminger Has Failed To Establish An Abuse Of Sentencing Discretion
A.

Introduction
Ensminger challenges the unified sentence of five years, with two and one-half

years fixed, imposed upon his conviction for felony violation of a no contact order. A
review of the record supports the sentence imposed. Ensminger has failed to establish
that the sentencing court abused its discretion.

B.

Standard Of Review
When a sentence is within statutory limits, the appellate court will review only for

an abuse of discretion. State v. Farwell, 144 Idaho 732, 736, 170 P.3d 397, 401 (2007).
The appellant bears the burden of demonstrating that the sentencing court abused its
discretion. Id.

C.

Ensminger Has Failed To Show His Sentence Is Excessive Under Any
Reasonable View Of The Facts
Where a sentence is within statutory limits, the appellant bears the burden of

demonstrating that it is a clear abuse of discretion. State v. Baker, 136 Idaho 576, 577,
38 P.3d 614,615 (2001) (citing State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).
To carry this burden the appellant must show that the sentence is excessive under any
reasonable view of the facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is
reasonable if it appears necessary to achieve the primary objective of protecting society
or any of the related sentencing goals of deterrence, rehabilitation or retribution.

~

"[T]he most fundamental requirement [of sentencing] is reasonableness." State v.
Miller, 151 Idaho 828, 834, 264 P.3d 935, 941 (2011) (quotations and citation omitted).
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"When reviewing the reasonableness of a sentence this Court will make an independent
examination of the record, "having regard to the nature of the offense, the character of
the offender and the protection of the public interest."

kl

Contrary to Ensminger's

arguments on appeal, an examination of the record in this case shows his sentence is
reasonable.
The maximum sentence for felony violation of a no contact order is five years in
prison. I.C. § 18-920. The district court imposed a unified sentence of five years, with
two and one-half years fixed, which falls well within the statutory guidelines. (R., pp.5760.) At sentencing, the district court articulated the correct legal standards applicable to
its decision and also set forth in detail its reasons for imposing Ensminger's sentence.
(Tr., p.63, L.9 - p.66, L.15.) The state submits that Ensminger has failed to establish an
abuse of discretion, for reasons more fully set forth in the attached excerpt of the
sentencing hearing transcript, which the state adopts as its argument on appeal.
(Appendix A.)

CONCLUSION
The state respectfully requests this Court to affirm the judgment and sentence.
DATED this 23 rd day of January 2015.

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 23 rd day of January 2015, served a true and
correct copy of the attached BRIEF OF RESPONDENT by causing a copy addressed
to:
SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.

LAF/vr
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1

response.

I just want to m3.ke a record that I haven't

2

sent any letters to him.

3

be .i.na;:prcpriate.

5

THE ~ :

8

here for that, sir.
THE I:EFENI:ANI':
THE <Xl.JRT:

THE IEFENDANT:
THE <Xl.JRT:

that.

17

MR. l31\IlEY:
MS. KELLY:

No, Your H::nor.

So ~t?

THE IEFENDANT:

THE caJRT:

'!he defendant is 41 years old.

I have a

You're not here for

It's got to do with the no

ccntact order.

18

It has nothing to do with why

THE <Xl.JRT:

19

you're here.

20

exactly the sane as the crimes you've done before, and

21

for not being

Why you're here if for doing a crine that's

sm,rt

sentence should not be inposed?

9

It's probably 'cause I feel

By prosecutien.

No.

Is there any legal cause why

8

It has nothing to do with anything.

16

THE caJRT:

6

a::py of t.1-iat letter.

14

5

No, Your Hcnor.

7

Being attacked?

11

15

MR. l31\IlEY:

you' re

like being attacked.

12
13

4

You're not

Mr. Ensminger, you' re -

THE <Xl.JRT:

concentrating en things you cannot control.

9

An:,b:xly wish to be heard further?

MS. KELLY:

Why do I have a a:,py of it?

7

10

2

Yes.

THE <Xl.JRT:

All right, sir.

3

He has Counsel, and that would

4

6

1

10

The record shows that an infonration was filed on the

11

31st of March of 2014 .

12

THE ~ :

13

THE caJRT:

14

arraigned on the 7th of Jlpril of 2014, and en the 21st of
Jlpril, of this year, he pled guilty to Count I.

16

plea of guilty was accepted by the Coort.

Yoo cannot help your grandchild or your

22

you can ccntrol.

daughter if you dig yourself a big hole and go to priscn

24

for a lcng tine.

25

them.

'Ihat is not going to be helpful to

That

17

I will dismiss Counts II and III, which are

18

other felrny charges, as I recall, pursuant to the plea

19

agreement.

21

23

Yeah.

The defendant was thereafter

15

20

enough to concentrate on the things

Ncoe known, Yoor Honor.

This may be the seventh -

the defendant's

sevent.1-i felony; he's already in max for Judge Mxdy's

22

case, for the sane offense -

23

sane -

sane type of offense, the

24

words, a feleny violatien of a no contact order.

a different camd.ssion of the sarre -

in other

This felony violatirn of a no ccntact order

25

65
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1

is the ninth conviction for very similar crines; I went

I oonclu::le that he nay be specifically

1

2

over then one by one, essentially for violation of court

2

deterred,

3

orders relating to -

3

I've considered the State's legitimate interest in

4

violence type of issues.

4

retributicn or punislnent.

5

6
7

generally I'll call it darestic
Not always, tut generally.

The defendant also has had foor prior assault

or darestic violence crines, sane of them misde!reanors.
The defendant's behavior in the penitentiary

8

has resulted, fairly or unfairly, in him receiving five

9

disciplinary offense reports, including one for

10

unauthorized camd.ssion -

11

I shoold say.

12

or unauthorized carrnunication,

tine, by being sent to the penitentiary.

5

When I µ.it all this together, on Count I, the

6

Court will :inpose a ju:lg:rent of conviction for the felony

7

crirre of violation of a no contact order.

8

that the defendant pay a fine in the am:,unt of $1, 000,

9

:irrp::,sed.

10

At sare level, Mr. Ehsminger represents a

Oller

I'll order

I'll order that he be =rnitted to the

11

custody of the State Board of Corrections for a total

12

period of five years, concurrently with Ada County case

13

danger to society because he doesn't recognize the

13

No. CR-2013-10290.

14

authority of society to regulate his behavior.

He has a

14

Judge M:xxly on which the defendant is currently serving.

rehabilitation

15

The five years will mnsist of two and one--half years

16

fixed, followed by two and one-half years indeterminate.

15

belCM average to well belCM average re -

16

potential so far, based on his conduct.

17

capable of doing nuch better, and I'm trying to -

18

tried to reach him during this hearing, to -

19

I think he is

I believe that's the m3.tter before

I' 11 rea::mtend all ai::propriate rrental health

I've

17

to try to

18

treat:Irent and

awea,l to his better instincts to look after himself, to

19

deferx:lant.

20

concentrate oo himself first, and not oosess abcut thin;i.s

20

successfully catplete a therapeutic o:rmunity, such as

21

he can't o:introl.

21

Pathways V or TEAM, to deal with substance ab.Jse,

22
23

He does not ai:pea.r, based an the past at

least, I'm hoping for a different future, to have any

appears to have m3.jor,

24

regard for authority.

25

persistent th.inking errors.

He

22

rognitive self-change, th:inking errors, and anger

23

rranagement before he is paroled.
I'll recx:mrend that he not be paz:oled unle'ss

24
25

Sue Wolf, Official Court Reporter,

1

rredications, if necessary or helpful to the

I' 11 recx:mren::i that he be required to

he has dem:nstrated the internalizaticn of his

RPR, CSR

(208)

287-7690
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1

prcgramning an::! has Ill3de fundarrental self-change.

I' 11 recarrrend to the Parole Bard, as

2

3

conditioos of parole, that the defendant be required to

4

rerain in Idaho an::! that he be closely supervised.

5
6

I think, Mr. Ensninger, if you concentrate en
the things you can control, you can Ill3ke real progress

This is less than what the State's reccrnrended.

7

here.

8

The Court did give active consideration to a consecutive

9

sentence because I think it w::iuld have been justified,

10

based en the record before rre.

11

where I oould, folio., the plea ag:reerrent, although

But I've attatpted to,

I've given the defendant less fixed tima, in

12

I've -

13

hopes that he will concentrate an taking care of himself,

14

looking after himself, an::! not obsessing al:xlut things

15

that he cannot control.

17

18

It's just that s:inple.

I rrean this when I say it to you, sir, goo:!

16
luck.

Here's an orrer for the transport team.

19

20

(The proceedings canclu:led at 3 :39 p.m.)

21
22
23

24

25

I
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Sue Wolf, Official Court Reporter, RPR, CSR

2
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